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CGeneral Casualty Conpany of W sconsin, Madison, Wi
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APPEAL from a judgnment of the Circuit Court for La Crosse

County, Dennis G Mntabon, Judge. Reversed and cause remanded.

11 JON P. WLCOX, J. This case is before the court on
certification fromthe court of appeals follow ng an order of the
Circuit Court for La Crosse County, Dennis G Mntabon, Judge,
which dismssed the appellant Paul Abraham s (" Abrahant)
conplaint for failure to file his cause of action within the
applicable statute of limtations. Abraham appeal ed.

12 On certification, we consider whether Abrahamis action
for breach of contract is a "foreign cause of action"” under

W sconsin's borrowing statute, Ws. Stat. § 893.07 (1993-94).°

LAl future references to Ws. Stats. are to the 1993-94
version of the statutes unl ess otherw se indi cated.

Ws. Stat. 8 893.07 provides:

Application of foreign statutes of limtation. (1) If
an action is brought in this state on a foreign cause
of action and the foreign period of limtation which
applies has expired, no action may be nmaintained in
this state.

1
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We hold that Abraham s cause of action is not "foreign" because
the final significant event giving rise to his suable claimthe
all eged breach of contract by the respondent General Casualty
Conmpany of Wsconsin ("General Casualty")-—eccurred within the
state of Wsconsin. Therefore, we conclude that Abraham was not
required to file his action within the foreign jurisdiction's
applicable statute of Ilimtations, Fla. Stat. ch. 95 11(2)(b)
(1994).2 Rather, we hold that Wsconsin's six-year statute of
limtations for actions sounding in contract, Ws. St at .

§ 893.43,° applies to Abrahams claim to render it tinmely.

(2) If an action is brought in this state on a
foreign cause of action and the foreign period of
l[imtation which applies to that action has not
expired, but the applicable Wsconsin period of
[imtation has expired, no action may be maintained in
this state.

Al t hough this decision enconpasses the application of both
subsections to causes of action sounding in contract, we note
that this case emanates from the application of 8§ 893.07(1)
al one.

2 Fla. Stat. ch. 95.11 (1994) provides in relevant part:

Limtations other than for the recovery of rea
property.-Actions other than for recovery of real
property shall be commenced as foll ows:

(2) WTH N FI VE YEARS. —

(b) A legal or -equitable action on a contract,
obl i gati on, or litability founded on a witten
i nstrunent .

8  Ws. Stat. § 893.43 provides:

Action on contract. An action wupon any contract,
obligation or liability, express or inplied, including
an action to recover fees for professional services,
except those nentioned in s. 893.40, shall be comrenced
within 6 years after the cause of action accrues or be
barr ed.
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Accordingly, we reverse the order of the circuit court which
di sm ssed Abrahaml s cause of action as untinely.

13 The relevant facts are not in dispute. I n Sept enber
1988, following his conpletion of graduate studies at the
University of Wsconsin-La Crosse, Abraham commenced enpl oynment
as a cardiac therapist intern at Lee Menorial Hospital in Fort
Myers, Florida. On Cctober 4, 1988, Abraham was struck and
injured by an autonobile while riding a bicycle near Fort Mers.

As a result of injuries sustained in the accident, he was
admtted to Lee Menorial Hospital and was hospitalized there for
a period of 17 days.

14 At the tine of the accident, Abraham was insured under
a policy for underinsured autonobile insurance issued by General
Casualty, an insurance conpany licensed to do business in
Wsconsin and with its principal place of business in Wsconsin,
with a |limt of $100,000 per person and $300, 000 per accident.
Pursuant to this policy, General Casualty agreed to pay
underinsured notorist coverage only after the limts of any
applicable liability policy had been exhausted by paynent of

j udgnent or settlenent.

Because we conclude that Abrahamis cause of action was not

"foreign,"” it is unnecessary to reach the secondary question that
is presented on this appeal: assumng that Florida's five-year
statute of I|imtations applies, whether that tinme period

comences as of the date of injury-which would render Abraham s
action untinmely—er as of the date of breach, which woul d make the
action timely.
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15 In 1989, Abrahaminitiated settlenent negotiations with
State Farm I nsurance Conpany ("State Farni), the insurer for the
driver of the autonobile involved in the accident. On March 22,
1990, Abraham notified General Casualty that State Farm had
offered its liability policy limts of $25,000 to resolve its
liability. Because Abrahamis claim for injuries allegedly
exceeded $300, 000, Abraham al so notified General Casualty that it
was his intention to pursue underinsured notorist benefits as
provi ded by General Casualty's policy.

16 On  Septenber 25, 1990, Abraham notified General
Casualty by letter of his intention both to accept State Farm s
offer to settle for the full anmount of State Farmis liability
policy limts, as well as to seek no-fault liability benefits
from State Farm By that sanme correspondence, Abraham asked
CGeneral Casualty to pay State Farmis liability policy limts and
the no-fault benefits he sought as a result of the accident.

17 By letter dated OCctober 8, 1990, General Casualty
refused to pay State Farmis policy limts and granted its
perm ssion for Abraham to accept the policy limts provided by
State Farm Subsequently, General Casualty refused to pay the
underinsured notorist benefits requested by Abraham |eading
Abraham to commence the present action on Septenber 30, 1994.

18 In this action, Abraham sought a judgnent declaring
that GCeneral Casualty's policy provided underinsured notorist
coverage to Abraham and an order requiring Ceneral Casualty to
arbitrate in good faith pursuant to Ws. Stat. 8 788.03. GCenera

Casualty noved to dism ss on grounds that the applicable statute
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of limtations had expired. Specifically, GCeneral Casualty
all eged that Abrahamis lawsuit was a "foreign cause of action”
within the neaning of Wsconsin's borrowing statute, Ws. Stat.
8§ 893.07(1), and that Florida's five-year statute of limtations
for actions wupon contract should therefore apply to render
Abrahams suit untinely. See Fla. Stat. ch. 95.11(2)(b) (1994);

see also State Farm Mut. Auto. Ins. Co. v. Kilbreath, 419 So. 2d

632 (Fla. 1982) (holding that Florida statute of Ilimtations
commences on the date of the accident in an action under an
uni nsur ed/ underi nsured notori st insurance policy).

19 Abr aham r esponded by asserting that his cause of action
was not "foreign" wthin the neaning of Ws. Stat. § 893.07.
Rat her, Abraham argued that his action was a Wsconsin contract
cl ai m because Wsconsin had the nost significant contacts wth
the insurance contract between the Wsconsin insured and the
W sconsin insurer.

110 On Septenber 21, 1995, the <circuit court granted
CGeneral Casualty's notion to dismss, holding that Abrahams
lawsuit was a "foreign cause of action" because the parties' npst
significant contacts involving the contract were with the state
of Florida. See Decision and Oder at 6 ("If it were not for the
Florida accident, Abrahamis present cause of action would be
nonexi stent."). Further, the circuit court held that the five-
year l|limtation period comenced on the date of the accident
because Abraham had a claim against General Casualty that was
presently enforceable as of that date. Therefore, the circuit

court dism ssed Abrahamis action as untinmely under Wsconsin's
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borrowing statute and the five-year Florida statute of
[imtations. Abraham appealed fromthe circuit court's order.
l.

11 Today we nust determne how to apply Ws. Stat.
8§ 893.07 to cases in which the underlying cause of action sounds
in contract. Before proceeding to this question of first
i npression, we nust first determ ne whether 8§ 893.07 applies to
contract actions. There being no explicit reference to contract
actions in 8§ 893.07, we |ook outside the statute to determ ne the

| egislature's intent. See dd S.-G v. Carolyn S -G, 194

Ws. 2d 365, 371, 533 N.W2d 794 (1995). An exam nation of the
| egislative history of that provision as well as its purpose
reveals that the borrowing statute does apply to contract
actions.

12 The predecessor statute to Ws. Stat. § 893.07(1) was
Ws. Stat. § 893.205(1) (1977). That provision provided in

rel evant part:

But no action to recover damages for injuries to the

person, received without this state, shall be brought

in any court in this state when such action is barred

by any statute of limtations of actions of the state

or county in which such injury was received
A plain reading of the predecessor borrowi ng statute suggests
that it was intended to apply only to personal injury actions.

113 However, the current version of the borrow ng statute,
as anended in 1979, replaces the phrase "action to recover
damages for injuries to the person” with the nore broadly phrased

"foreign cause of action." W interpret this substitution of a
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specific phrase for a nore general one to indicate the
| egislature's intent to apply Wsconsin's borrowng statute
beyond the narrow context of personal injury cases to causes of
action simlar to the case at bar.

14 Moreover, application of the borrowng statute to
contract actions wuld be consistent with our stated
understanding of the legislature's basis for enacting Ws. Stat.

§ 893. 07. In Quertin v. Harbour Assurance Co., 141 Ws. 2d 622,

631-32, 415 N.W2d 831 (1987), we indicated:

The manifest intent of the legislature in enacting this
borrowing statute was to adopt the shortest possible
[imtation period for actions litigated in this state
potentially subject to nore than one statute of
[imtations. The policies advanced by such a statute

i ncl ude the reduction of forum shopping, the prevention

of stale clains, the expedient l[itigation of

controverted matters, and the avoi dance of uncertainty

in assessing the tineliness of bringing an action in

this state without the necessity of a court hearing .

The same concerns are present regardl ess of whether the cause of
action sounds in tort or contract.

15 Accordingly, because the anended |anguage of the
borrowing statute indicates the legislature's intent to broaden
application of the statute, and because application of the
statute to causes of action sounding in contract conports wth
our understanding of the purposes of the statute, Ws. Stat.
8§ 893.07(1) can be interpreted to govern contract actions. See,

e.g., MMhon v. Pennsylvania Life Ins. Co., 891 F.2d 1251 (7th

Cr. 1989); Johnson v. Deltadynamcs, Inc., 813 F.2d 944, 0946

(7th Gir. 1987).
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.

16 Having determ ned that Ws. Stat. 8§ 893.07 applies to
causes of action sounding in contract, we now turn to the facts
of this case in order to determ ne the proper application of the
borrowi ng statute to contract clainms. Qur review of questions of
| aw i nvol ving the application of a statute to a particular set of
facts is de novo. Therefore, we examne this issue independently
of the circuit court's conclusion of |law and w thout deference to

that court's reasoning. See Quertin, 141 Ws. 2d at 627-28.

117 Prior to analyzing the application of Ws. Stat.
§ 893.07 to contract actions, we first examne Wsconsin
jurisprudence relating to the borrowing statute when the
underlying cause of action sounds in tort. Al t hough Gener al
Casualty characterizes this litigation as "a torts case under a
contracts veneer," we do not interpret its choice of words to
advance the argunent t hat Abrahamis action to recover
underinsured notorist benefits actually sounds in tort. Rather
Ceneral Casualty appears to enphasize the unique nature of this
| awsuit—ene in which the claimsounds in contract, but "arise[s]
fromand remain[s] intertwwned wth underlying torts"—n order to
have the bright-line test for identifying a "foreign cause of
action" in tort cases applied here.* Therefore, we proceed first

to exam ne the test that has been established for cases soundi ng

* That General Casualty does not intend to argue that
Abrahaml s action sounds in tort is apparent from the fact that
Ceneral Casualty requests this court to apply Florida's statute
of limtations for contract actions to Abrahamis claim See
Resp. Brief at 14; Fla. Stat. ch. 95.11(2)(b) (1994).
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in tort, and second, to determ ne whether that same test should
be applied to causes of action arising in contract.
A
118 This court has previously interpreted the phrase
"foreign cause of action" as it is used in Ws. Stat. 8§ 893.07.

See Quertin, 141 Ws. 2d 622. In Guertin, a truck driver brought

an action in Wsconsin alleging negligence and strict liability
in tort to recover for personal injuries sustained in the state
of Illinois when he fell fromthe fuel tank of the sem -tractor
he was enployed to drive. See id. at 625. Several of the
defendants noved to dismss CGuertin's conplaint, claimng that
his cause of action was "foreign," and therefore barred under
8§ 893.07 by an Illinois two-year statute of Ilimtations for
personal injuries. See id. at 625-26.

119 To determ ne whether CGuertin's lawsuit was a "foreign
cause of action" within the neaning of Ws. Stat. § 893.07, we
were faced with two possible neanings of the phrase: a cause of
action which exi sted because of significant contacts wth anot her
jurisdiction—#frequently referred to as the "significant contacts”

or "center of gravity" test, see WIlcox v. WIlcox, 26 Ws. 2d

617, 635, 133 N W2d 408 (1965)—er an action where the

plaintiff's injury arises outside the forumstate. See Quertin,

141 Ws. 2d at 628. Because we concluded that the |egislature
intended the phrase "foreign cause of action" to be synonynobus
with actions "'for injuries to the person, received without this
state,'" id. at 629-30 (quoting forner borrowing statute, Ws.

Stat. 8§ 893.205(1) (1977)), we adopted the latter interpretation
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of § 893.07. See id. at 632; see also Scott v. First State Ins.

Co., 155 Ws. 2d 608, 613, 456 N.W2d 152 (1990) (adhering to
Quertin's interpretation of § 893.07).°

120 Therefore, t he pl ace of t he tortious injury
(hereinafter "place of injury test") is the decisive factor for
causes of action sounding in tort: if a party is injured outside
the state of Wsconsin, the injured' s claimin tort is a "foreign
cause of action." Once a cause of action is determned to be
"foreign," Ws. Stat. 8 893.07 "adopts as Wsconsin |aw either
the law of the state where the cause of action arose or
Wsconsin's |aw, whichever is shorter."” QGuertin, 141 Ws. 2d at
631.

B.

121 Having previously interpreted Ws. Stat. 8§ 893.07's use

of the phrase "foreign cause of action" to nean any action where

the plaintiff's injury arises outside the forum state, we need

>In Q@ertin, we based our interpretation of Ws. Stat.
8§ 893.07(1) on a Judicial Commttee Note which indicated that
"[t]he previous provisions of ch. 893 are found in the recreated
chapter in the sanme form that they previously existed or are
redrafted only for greater clarity and ease of application except
as otherwi se noted." As we concluded in that case, this |anguage
indicates that the creation of the anended borrow ng statute was
not intended to alter the test applied by the court to persona

injury actions. However, as the MMahon court noted, "a
different question [is] presented . . . when a case involve[s] a
contract rather than a tort . . . ." McMahon v. Pennsylvani a

Life Ins. Co., 891 F.2d 1251, 1257 (7th Gr. 1989) (referring to
Johnson v. Deltadynamcs, Inc., 813 F.2d 944, 946 (7th G
1987)). Accordingly, Guertin's interpretation of the |legislative
history applies only to the test utilized by the court in a
personal injury "foreign cause of action" under 8§ 893.07(1) and
shoul d not be considered dispositive of contract cases arising
under that sanme statute.

10
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only decide how this interpretation conports wth causes of
action sounding in contract. As the United States Court of
Appeals for the Seventh Crcuit has noted, this task may be nore
difficult "in the case of a dispute over a contract, whose
"location' is not easily pinned to a particular state if, for

exanple, as is comon, the contract is negotiated in one state,

signed in another, and perfornmed in a third." Johnson, 813 F.2d
at 946.
122 Moreover, as the district court pointed out in

Terranova v. Terranova, 883 F. Supp. 1273, 1280 (WD. Ws. 1995),

the application of borrowng statutes to causes of action
sounding in contract is "an area of conflicts |law generally
regarded as 'fraught with anbiguity.'" (quoting John W Ester,

Borrowing Statutes of Limtation and Conflict of Laws, 15 U. Fla.

L. Rev. 33, 48 (1962)). The truth of this proposition is nade
evident by the circuit court's rationale in this case and the
parties' arguments on appeal .

23 The circuit court applied the "center of gravity" test
to conclude that Abrahams lawsuit was a "foreign cause of
action" because the parties' nost significant contacts involving
the insurance contract were with the state of Florida. 1In doing
so, the court followed the decision of the eastern district in

Ofice Supply Co. v. Basic/Four Corp., 538 F. Supp. 776, 781-82

(E.D. Ws. 1982), which enployed the "center of gravity" test in
a contract action.
24 Abraham al so argues that the "center of gravity" test

is the proper approach, but seeks a different result under that

11
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rul e. He contends that Wsconsin, not Florida, has the nost
significant contacts with the underinsured notorist contract in
this case because Abraham is a Wsconsin insured, General
Casualty is a Wsconsin insurer with an agent |located in
W sconsin, and because the insurance contract was negotiated and
i ssued in Wsconsin. In the alternative, Abraham argues that a
court could apply an altogether different test—ene which
pi npoi nts the location of the final significant event giving rise
to the action. This test was enployed by the western district in
Terranova, 883 F. Supp. at 1280-81, and will be discussed in nore
detail in Part 11(C).

125 Finally, GCeneral Casualty offers yet another view on
the proper application of Ws. Stat. 8§ 893.07 to contract
actions. GCeneral Casualty disagrees with the circuit court's use
of the "center of gravity" test, arguing that it subverts the
public policy behind 8§ 893.07 to enploy such an analysis.
| nstead, Ceneral Casualty would have this court adopt the "place
of injury" test solely for those contract clains which are
intertwined with or necessitate an underlying tort, such as the
uni nsur ed/ underi nsured notorist claiminvolved here. Under this
i nterpretati on—ene which General Casualty contends will establish
a "bright-line rule" that wuld "provide litigants wth
certainty"—the place of the tortious injury would be dispositive
when applying 8 893.07 to contract clains that rely upon an
underlying tort.

126 We wade into this norass of argunents and precedent by

examning first the "place of injury" test in a contract setting.

12
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As an initial matter, it is difficult to see how the adoption of
a limted "place of injury" test, solely for those contract
actions that are based upon an underlying tort, will establish a
bright-line rule for this area of conflicts |aw To the
contrary, this approach will alnost certainly necessitate further
l[itigation and future decisions by this court to determ ne the
proper standard for contract actions that remain wholly separate
fromtort |aw

127 More inportantly, however, to focus exclusively on the
underlying tortious injury—+n this case the autonobile/bicycle
accident in Florida—wuld be to ignore the indispensable fact
that Abrahamis claim arises from the alleged breach of an

underinsured notorist insurance policy. See Sahloff v. Western

Casualty & Surety Co., 45 Ws. 2d 60, 70, 171 N.W2d 914 (1969)

("We think it clear the action by an insured against his insurer
under the uninsured [or underinsured] notorist endorsenment is an
action on the policy and sounds in contract although in order to
recover the insured nust prove the negligence of an uninsured
nmotorist.").

28 In other words, Abrahamis "injury," for purposes of
this case, arose not from the car accident in Florida, but from
the alleged breach of contract by General Casualty. Although it
is clear that Abraham s cl ai m agai nst General Casualty woul d not
have cone to fruition without the injury in Florida, it is also
true that his claimwuld not have arisen wthout the subsequent
all eged breach of contract—+n this case, GCeneral Casualty's

choice to withhold underinsured notorist benefits. Accordingly,

13
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we decline to adopt a limted version of the "place of injury"
test for contract clainms of this sort.

129 G ven the conplex nature of this area of conflicts |aw,
the ~circuit court's wuse of the "center of gravity" or
"significant contacts" test is certainly wunderstandable
However, we al so disagree with this approach. W have previously

rejected this option in a tort setting, see Guertin, 141 Ws. 2d

at 626-32, and we do so again today in the contracts context. In
declining to enploy a significant contacts analysis in Quertin,
we were persuaded by the reasoning of the United States Court of
Appeals for the Seventh GCircuit in Johnson, 813 F.2d 944, which,
like Cuertin, held that the place of injury controls the
determ nati on whether a cause of action in tort is "foreign" for
pur poses of Wsconsin's borrow ng statute. The Seventh Circuit

st at ed:

| ndeed, [Ws. Stat. § 893.07] would add Ilittle or
nothing to the common | aw of Wsconsin if by the use of
the expression "foreign cause of action" t he
| egislators nmeant to require the courts to go through
their wusual conflict of laws analysis in deciding
whet her the foreign period of imtations is a bar.

I d. at 946.

130 W& find this statenment to be equally applicable to
actions sounding in contract. Not only is the "center of
gravity" test better left for the resolution of substantive

conflict of |aw questions, see QGuertin, 141 Ws. 2d at 630-31,

but adopting such a nethod would produce "the incongruous result
of the Wsconsin |egislature making a choi ce-of-1aw determ nation

t hrough enactnment of section 893.07, only to be followed by the

14
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court's independent analysis based on the center-of-gravity
approach to determne if the action falls within the 'foreign
cause of action' paraneters of the statute.” Donna Mae Endreson,

Comment, Wsconsin's Borrowing Statute: Did W Shortchange

Qursel ves?, 70 Marq. L. Rev. 120, 128 (1986). See al so McMahon

891 F.2d at 1258 (criticizing use of the "center of gravity" test
in a contract action).®

131 Considering that one of the forenost policies advanced
by a borrowing statute such as Ws. Stat. § 893.07 is the
"avoi dance of uncertainty in assessing the tineliness of bringing
an action in this state wthout the necessity of a court hearing
to make such a determ nation, thereby preserving scarce judicia
resources," Quertin, 141 Ws. 2d at 631-32, such an approach
woul d be particularly inappropriate. Therefore, we also decline
to adopt the "center of gravity" test, as enployed by the circuit

court in this case, and by the eastern district in Ofice Supply,

538 F. Supp. at 781-82, for actions sounding in contract.
C.

® As nentioned, MMahon, 891 F.2d 1251, also interpreted
Wsconsin's borrowing statute in the context of a contract
di spute. See id. at 1257-58. However, MMahon presented a
unique situation that is not before this court. There, the
United States Court of Appeals for the Seventh G rcuit found the
plaintiff's contract action for a breach of the inplied duty of
good faith and fair dealing in his enploynent contract to be
"foreign" because the foreign jurisdiction was "the only
jurisdiction involved [that recognized] the covenant of good
faith and fair dealing as a separate theory of liability in
enmpl oynment contract cases.” 1d. at 1259. This situation is not
present in this case.

15
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132 Instead, we are persuaded by the reasoning enployed in
Terranova, 883 F. Supp. at 1280-81. In Terranova, litigation
ensued between famly nenbers after their fam | y- owned
corporation was split into a Wsconsin corporation and a
California corporation. The split resulted in a nunber of
conplex transactions between the tw groups, including an
agreenent by contract to indemify and hold each other harmnl ess
from and against fifty percent (50% of the liabilities arising
out of the activities of the conpanies prior to the breakup. See
id. at 1276. After the state of California performed a use tax
audit of the California corporation relating to equipnent
purchased prior to the split, the California plaintiffs filed
suit in Wsconsin seeking indemification from the Wsconsin
defendants for the tax liabilities.

133 The defendants argued that the plaintiffs' contract
clains were "foreign" causes of action such that California's
statute of limtations for actions sounding in contract, shorter
than the six-year period allowed in Wsconsin, would apply to
render the plaintiffs' clains untinmely. See id. at 1275. After
rejecting the analysis set forth by the eastern district in

O fice Supply, 538 F. Supp. 776, and distinguishing the case from

McMahon, 891 F.2d 1251, the Terranova court enployed the analysis

set forth in Mack Trucks, Inc. v. Bendi x-Wstinghouse Autonotive

Air Brake Co., 372 F.2d 18 (3d Gr. 1966), to determ ne whether

the plaintiffs' contract clains were "foreign" within the nmeaning

of Ws. Stat. § 893.07

16
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134 In Mack  Trucks, al so i nvol vi ng a claim for

i ndemmification, the United States Court of Appeals for the Third
Circuit held that the cause of action "arises where as well as
when the final significant event that is essential to a suable
claimoccurs.” Id. at 20 (citations omtted). As the Terranova

court stated:

In CGuertin, the [Wsconsin Suprene] court mnade the
logical <choice of the "place of injury" as the
determ native factor whether a particular tort is a
"foreign cause of action" because "[a] tort is not
conplete till the victimis injured." Johnson, 813 F.2d
at 945-46. In the contracts context, the parallel
event is the breach, the "final significant event that
is essential to a suable claim™"™ Mck Trucks, 372 F. 2d
at 20.

Terranova, 883 F. Supp. at 1280-81. Because the all eged breach
occurred in Wsconsin, the plaintiffs' clains were not "foreign,"
and were timely filed under Wsconsin's six-year statute of
limtations. See id. at 1281-82.

135 W agree with the reasoning of the Terranova court, and
hereby adopt its standard for all causes of action sounding in
contract. This standard is not only consistent with Guertin's
interpretation of Ws. Stat. § 893.07, but also clarifies how
that interpretation applies to causes of action sounding in
contract where it is frequently difficult to attach the
plaintiff's contractual "injury" to any one |locale. Therefore, a
claim sounding in contract is a "foreign cause of action" when

the final significant event giving rise to a suable claimoccurs

17
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outside the state of Wsconsin.’” Resolution of the issue in this
case turns on a determnation of where the final significant
event giving rise to Abrahanmi s suabl e clai moccurred.

[T,

136 In this case, the alleged breach of contract occurred
in Wsconsin when General Casualty denied the underinsured
motori st benefits requested by Abraham Therefore, if the
all eged breach is the last significant event giving rise to
Abrahamls suable claim his cause of action would not be
"foreign" within the neaning of Ws. Stat. 8 893.07. However, at
or al ar gunment Gener al Casualty asserted that the final
significant event giving rise to a suable claimwas the accident
in Florida. According to GCeneral Casualty, nothing occurred

after the accident which would be a "suabl e event."

"W recognize that in certain factual situations not
present here, even this test would not be wthout anbiguity.
However, as with any judicial standard, no one "test" can give
conplete certainty to future litigants. On bal ance, we concl ude
that this is the nobst appropriate standard for determ ning
whet her a cause of action sounding in contract is "foreign" for
pur poses of Wsconsin's borrow ng statute.

The concurrence would have us go further, in order to
establish an all-pervasive standard for determ ning where the
breach occurs in all contract actions that m ght cone before this
court, or any other Wsconsin court, in the future. See
general |y concurrence. To this end, the concurrence enlightens
the court wth a nunber of exanples, poses a series of extraneous

questions, and l|labels this opinion as "vague," "inaccurate" and
potentially "inconsistent"; yet the concurrence fails to provide
a "standard" of its own. See id. We expressly decline the

invitation of the concurrence to address the various scenarios
that mght arise in future cases.
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137 Apparently consistent with this argunent is GCeneral
Casualty's contention that no breach of contract has occurred in
this case. Counsel for Ceneral Casualty asserts that the nere
denial of an initial request for underinsured notorist benefits
does not constitute a breach. Rat her, a breach occurs when the
insurer denies benefits to the insured despite a determ nation
that the insured is truly entitled to a benefit. W find these
argunments to have little nerit for purposes of this case.

138 General Casualty confuses the ultimate nerits of a
breach of contract argunment with a sufficient allegation of
breach. Abraham has a "suable claint for breach of contract when
his request for Dbenefits is denied by General Casualty,
regardl ess of whether he eventually succeeds on the nerits of
that claim Mre inportantly, Abraham would not have had a cause
of action against General Casualty absent the insurer's initia
deni al of benefits. Common sense dictates that Abraham woul d not
file, and indeed could not sustain, a |lawsuit against his insurer
for denial of benefits unless the insurer had first denied his
request for coverage. Therefore, we conclude that the | ast
significant event giving rise to Abrahamls suable claim was not
the accident in Florida, but rather the alleged breach of
contract by CGeneral Casualty in Wsconsin.

I V.

139 Because Abrahamis breach of contract claim is not a

"foreign cause of action,"” the borrowi ng statute does not apply

to his claim and the tineliness of his action will be determ ned
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by Wsconsin's six-year period for commencing an action soundi ng
in contract. See Ws. Stat. § 893.43.

140 As nentioned above, the alleged breach of contract by
Ceneral Casualty occurred at the earliest in October 1990.
Abr aham subsequently filed his claim on Septenber 30, 1994.
Therefore, Abrahamlis action falls well within the six-year period

provi ded under Wsconsin |law, see CLL Assocs. Ltd. Partnership v.

Arrowhead Pacific Corp., 174 Ws. 2d 604, 607, 497 N.W2d 115

(1993) (holding that a contract cause of action under Ws. Stat.
8§ 893.43 accrues at the nmonment the contract is breached), and his
cause of action for breach of contract may proceed accordingly.
By the Court.— The order of the circuit court is reversed,
and the cause is remanded to the circuit court for further

proceedi ngs consistent with this opinion.
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141 ANN WALSH BRADLEY, J. (Concurring). Al though | join
the opinion of the court, | wite separately because the majority
neglects to provide adequate guidance to courts and litigants in
the application of the "last significant event" test.

142 This case presents the court with the question of
whet her a W sconsin insurance conpany's refusal to pay benefits
arising froma Wsconsin insured's personal injury in the State
of Florida may constitute a "foreign cause of action" pursuant to
Ws. Stat. 8§ 893.07 (1993-94), requiring application of Florida
I aw. In answering this inquiry, the mpjority adopts, wthout
significant explanation, the "last significant event" test set

forth in Terranova v. Terranova, 883 F. Supp. 1273 (WD. Ws.

1995), for determning the proper state's statute of |imtations
laws to be applied to the contractual dispute.

143 Unfortunately for future litigants, t he "| ast
significant event” inquiry is easily resolved under the facts of
this case. General Casualty is a Wsconsin corporation. Abraham
is a Wsconsin resident. The negotiation and purchase of the
i nsurance contract took place entirely wthin Wsconsin.
Simlarly, General Casualty's decision to refuse to pay Abraham s
claim and the subsequent conveyance of that decision to Abraham
al so occurred in Wsconsin. Thus, every significant factor that
m ght be considered determnative in a "last significant event”
test argues in favor of applying Wsconsin law to this case.

44 Subsequent cases, however, may not present thenselves
in such an accommodating manner. In adopting the "last

significant event" test based on these honogenous facts, the
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majority not only fails to provide our courts with a cogent set
of rules or standards with which to evaluate breach of contract
cases that nore directly inplicate the interstate sale of
i nsurance contracts or the nobile nature of purchasers, but also
| abel s any such inquiry "extraneous." | fail to see how
providing our courts with sufficient guidance in applying a test
which the majority adopts as the substantive law of this state is
in any way an "extraneous" inquiry. A series of hypotheticals
may be illustrative of ny concern.

145 First, a Mnnesota insurance conpany sells a policy to
a Wsconsin resident and |later denies her claimin witing via a
letter mailed from M nnesota. Second, the same M nnesota
i nsurance conpany instead mails its decision to deny coverage to
an agent in Wsconsin, who then copies the letter to the
W sconsin insured. Third, a Wsconsin insurance conpany sells a
policy in Wsconsin to a Mnnesota resident who travels through
the state. The Wsconsin conpany then denies a claimby calling
the M nnesota insured when he again passes through the state of
W sconsi n.

146 In each of these scenarios we are left with the sane
guesti on: if the breach of contract is the last significant
event, as the majority and Terranova indicate, where does that
breach occur? Does it occur in the state where the party in
breach is |ocated? Does it occur in the state wherein the
injured party resides? Does it occur in the state where the
i nsurance contract was negoti ated or purchased? Does it occur in

the state from which the breach is comrunicated? Any one of
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these inquiries mght be the dispositive question in an attenpt

to determine in which state the breach of contract or "l ast
significant event" occurred. Yet, our courts are left to
specul at e.

147 Aternatively, it is possible that the majority intends
our courts to consider each of the questions above and then reach
a decision based on the totality of circunstances. If this is
indeed the intent of the majority, such reasoning is inconsistent
with the majority's rejection of the "center of gravity" test
whi ch enploys a simlar totality of circunstances approach.

148 Finally, | note that the majority explicitly rejected
application of the "place of injury" and "center of gravity"
tests on the grounds that such tests would overuse scarce
judicial resources and "alnost certainly necessitate further
l[itigation and future decisions by this court to determ ne the
proper standard for contract actions that remain wholly separate
from tort l|aw" Majority Op. at 13. Yet, the mgjority
acknow edges in relation to the "last significant event" test
that "in certain factual situations not present here, even this
test would not be without ambiguity.” The najority attenpts to
justify its failure to resolve this anbiguity by then noting
"[h] owever, as with any judicial standard, no one "test" can give
conplete certainty to future litigants." Majority Op. at 18,
fn. 7

149 This contention is sinply inaccurate. The majority's
failure to lay out the paraneters of the "last significant event"

test in contract actions does not nmean that bright-line rules, or
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even a set of standards that m ght appropriately be applied, do
not exist. Rather, it indicates a failure by the mpjority to
consider the future ramfications of its vague opinion on our
courts and litigants.

50 | agree with the majority's conclusion that Ws. Stat.
8 893.07(1) governs contract actions and with its adoption of the
"l ast significant event" test. However, the majority errs when
it assunmes such a conclusion wthout exam nation or explanation
and when it fails to set out sufficient standards of application
that can assist our courts and guide expectations of potentia
litigants. Accordingly, | concur.

51 | am authorized to state that Chief Justice Shirley S.

Abr ahanson and Justice Janine P. Geske join this opinion.



